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BACKGROUND

These cases comes before the Public Employee Labor Relations Board
arising out of a common set of circumstances. For some years, the Hinsdale
Federation of Teachers (HFT) has been certified as the exclusive bargaining
representative of the Hinsdale Teachers. The Hinsdale Federation of Teachers
was, at the time of its certification, affiliated with the New Hampshire
Federation of Teachers (NHFT), which in turn is affiliated with the AFL-CIO.
In the Spring of 1988, members of the HFT sought to change the affiliation
of the local from the New Hampshire Federation of TEachers to the New
Hampshire Education Associlation (NHEA) which 1s affiliated with the National
Education Association (NEA). This effort resulted in a vote by the members
of the bargaining unit to make such a change. The results of this vote in
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in late May 1988, were communicated to the PELRB on June 9, 1988, requesting
the Board note a change in affiliation under Board rule PUB 301.05.

The HFT, now represented by NEA, was informed that the PELRB had
received the notification. However, the School Board, which under its
contract had an obligation to deduct and pay dues to the Local, ceased
paying dues, stating that it was unsure as to whom to pay such dues and
as to the status of the situation. HFT, NEA-NH filed a petition for
Declaratory Judgment, an unfair labor practice complaint against the School
Board for failure to recognize the new affiliation and a motion for comsol-
idation of these actions with the PELRB. Also, a Petition for Certification
dated August 29, 1988 was filed by NFT with the PELRB, seeking an election
to clarify the status of affiliation. The PELRB ordered an election and
an election was held. By order dated October 4, 1988, the PELRB certified
the Hinsdale Federation of Teachers/NEA-NH, NEA as the certified exclusive
bargaining representative. This certification did not state an effective
date. The School Board, claiming to be unsure as to the status of repre-
sentation during the final year of its collective bargaining agreement which
had been signed on January 30, 1986 to run from September 1, 1986 through
August 31, 1989, filed a Petition for Declaratory Judgment. Among other
issues raised in that petition, the School Board asked to be instructed
as to whom it should pay union dues, it being a term of the contract that
dues be paid to the union, but the contract language using a form for pay-
ment citing the Hinsdale Federation of Teachers as an affiliate of New
Hampshire Federation of Teachers, specifically "Hinsdale Federation of
Teachers Local 4255 NHFT/AFT, AFL-CI0." Also, the School Board stated that
it was having problems because of pending unresolved grievances and other
contract administration matters. The New Hampshire Federation of Teachers
moved to intervene in the various actions before the Board, claiming it
was entitled to dues which had been withheld through the certificatiom of
the new affiljation by the PELRB following the election, the date at which
the New Hampshire Federation of Teachers maintains its affiliation terminated
and the new affiliation became effective.

A hearing on all of the various unfair labor practice complaints,
petitions for declaratory judgment and motion to intervene was held at the
offices of the PELRB on November 3, 1988, The parties agreed on a stipulation
of facts, the facts of the matter not being in dispute, and limited the case
to issues of law. The Board granted the motion to intervene of the New
Hampshire Federation of Teachers and allowed the parties until December 5,
1988 to file legal briefs.

FINDINGS OF FACT AND RULINGS OF LAW

As stated, the facts of this matter are not in dispute. The questions
presented to the PELRB are as follows:

1. Under RSA 273-A, what is the certified bargaining
representative, the local or the local and state
(and perhaps, international) union?

2. How, if at all, can a local certified bargaining
representative change affiliations under the terms
of RSA 273-A and regulations PUB 301,057
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Taken
follows:

1.

3. If a change in affiliation can be accomplished by
internal local vote, under what conditions must a
PELRB supervised election be held?

4, In the circumstances of this case, what party or
parties should receive the dues required to be
deducted, and during what periods of time?

5. With whom is the Hinsdale School Beard required to
deal or negotiate and during what times as to what
subjects and matters?

6. Was any unfair labor practice committed in this
case?

in order, the Board finds the answers to these questions as

RSA 273-A does not define what an employee organization is.
However, RSA 273-A:10 requires that employers bargain with
employee organizations after they are certified. In the case

at hand, the name of the certified employee organization has

been "Hinsdale Federation of Teachers, Local 4255, NHFT/AFT,
AFL-CIO" since the initial certification and through the

change in certification in 1988. There is no dispute that

there are at least three components to that certification, the
identification of the local which has its own officers, bylaws,
procedures and members; the NHFT/AFT, a state-wide organization
with which the local affiliated; and the AFL-CIO, an international
organization made up on many unions in various activities. Taken
from the most gemeral to the most specific, the Board finds that
an affiliation or disaffiliation from the AFL~CIO would not result
in the requirement for an election, the AFL-CIO not being the
entity which was selected by the employees nor certified, notwith-
standing the fact that it is part of the name of the certified
bargaining representative or employee organization. Looking to
the state organization, the Board is caused more trouble. The
Board is aware that two competing labor organizations of teachers
on state and national levels are the NEA and the AFT. In New
Hampshire, these two organizations have competed for the votes

and have attempted to represent teachers. It cannot be denied
that the characteristics of the different organizations and

their capacity to lend assistance to local teacher organizations
have been the reason for the selection of one or the other local
employee organizations to represent teachers in various locations.
It is also understandable than an employer, having an interest in
its employees' selection, would view local organizations affiliated
with one or the other differently, even though the employer has no
say in the selection. The question before the Board, therefore,
is whether the vote of a local to disaffiliate from one and
affiliate with the other is a change in the employee organization
or exclusive bargaining representative. As stated, this matter is
not specifically covered in the statute.

The Board has adopted and established rule PUB 301.05 which says, among
other things;
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"(a) In the event of the merger or affiliation of the

existing exclusive representative with any other
national, regional, state or local labor organ-
ization or the removal of any such exclusive
representative from affiliation with any such
organization, the Board shall duly note the
status and identity without the requirement of

a new election if the following are met:

1. The Board is satisfied that the internal rules of
the exclusive representative as to approval of the
affiliation have been followed:

2, The Board is satisfied that the employees in the
bargaining had a reasonable opportunity to be
informed of the proposed change...

3. The Board is satisfied that the local organization

did not change materially from that selected as the

exclusive representative.

(b) If the Board finds that there has been a material
change in the local organization or that either of
the conditions set forth in (a) and (b) above have
not been met, the Board shall require an election
to determine the wishes of the members of the
bargaining unit before the change shall be

recognized, regardless of the status of any contract

which may be in effect. The validity of any such

contract shall contract affected by such inquiry or

vote."

for the purposes of the statute.
and has the power to do so, is an indication of its separate identity.

". . . Petitioners argue that affiliation differs from
other organizational changes because it results in
employees being represented by a different organization
... but many organizational or structural changes may
operate to alter a union's identity. This would be the
case where the union amends its constitution or bylaws,
restructures its financial obligations and resources,

or alters its jurisdiction. The fact that an affiliation
is often accompanied by a formal name change does not
serve to distinguish it from other organizational
developments. As the Board has recognized, an affiliation
does not create a new organization, nor does it result in
the dissolution of an already existing organization..."

When there is no law in New Hampshire on a subject, the Board may look to
federal labor law to instruct it. In this case, the Board will do so.
NLRB vs. Financial Inst. Employees, US, 121 LRRM 2741 (1986), the United State
Supreme Court, in a case analogous to the one before the PELRB, found that a
change in affiliation did not constitute an amendment to the certification of
an exclusive bargaining representative.

In

The Court stated, at 121 LRRM 2748,

The PELRB finds that the local is the "employee organization" in this instance
The fact that it affiliates or disaffiliates

Indeed,
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the way the state organizations have approached this case, recognizing the
right of the local to affiliate and disaffiliate, indicates the fact of its
separate existence. The NHFT has not maintained that there is no ability
to affiliate or disaffiliate. Therefore, the answer to question 1 is that
the local is the employee organization.

2-3,

4-5-6.

The Board now moves to consideration of how a union can change
affiliation and whether an election is required to change
affiliation. There is no clear answer to this question as is
indicated in the terms of Board Rule PUB 301.05. That rule
requires that the Board be satisfied that internal rules of

the union have been followed as to approval of affiliationm,

the employees have a reasonable opportunity to be informed

of proposed changes and to vote thereon, and that the Board

be satisfied that the local organization did not change
materially. If these standards are satisfied, no election

is required. If these standards are not satisfied, an election
is required. That question is moot in the present case because
the local petitioned for an election when its status was not
clear, the Board granted the petition and an election was held.
In future cases, the Board will consider on a case-by-case
basis individual requests for changes in affiliation. In the
event of such requests, the requesting party will be required
to submit an affidavit containing the facts and circumstances
of the change in affiliation to demonstrate that the criteria
of rule PUB 301.05 have been met. The Board will consider the
affidavit and if it wishes more information, will have a hearing
thereon. The organization from which affiliation is being
transferred will have an opportunity to comment on the change,
if it wishes. Notwithstanding any lack of protest, if the
Board is not satisfied that the criteria of the rule have been
met, it may order an election to ensure that the employees'
wishes have been followed. The Board will propose an amendment
to its rules to implement this procedure.

In the instant case, the union members were represented at all
times by the HFT. The HFT was affiliated with the NHFT until

the new certification, the HFT having sought an election and

the new certification having been issued thereafter. Since the
new certification, the HFT has been affiliated with and served
by NHEA. The employer is required to deal with HFT under its
contract, and HFT has now affiliated with NHEA, the represen-
tatives of which serve to assist HFT in negotiations, grievances
and for all matters with the School Board. The PELRB recognizes
that this is a case of first impression and is unable to find
that the confusion in the mind of the School Board rises to an
unfair labor practice, the School Board having sought to receive
the instructions of this Board as to its proper role and actionms.
The answers to the questions posed in the School Board's Petition
for Declaratory Judgment are:

a) The HFT, affiliated with NHEA, is the certified
bargaining representative for the duration of
the 1986-1989 collective bargaining agreement.

b) HFT is entitled to administer grievances under
the collective bargaining agreement and it is
now affiliated with NHEA, the agents of which
are entitled to act for the local if the local
so desires.
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The question of dues follows from the decisions

on other issues. The NHFT does not claim that

it is entitled to any dues for any period after

the certification of the new affiliation. The
contract, however, has a dues deduction form

which references the state and national unions

and the employer claims to be confused as to

effect of this contractual provision. It is

not unusual in contract law or in labor law for
changes in affiliation, mergers, changes in

names of corporations or acquisitions of parties

to result in the assignment of pre-existing
contracts to parties which are not named therein.
This case i1s similar. Once the change of
affiliation has taken place, those portions of

the contract which reference NHFT or AFL-CIO are
reformed to the appropriate NHEA form. If there

is a change in substance because of that change,
because of amount or system of deduction, that
would be an appropriate subject for bargaining
between the parties. In future cases, the date

in the change of dues payment will be the date
found by the Board as the effective date of the
change affiliation, whether following an election,
if required, or following internal local action
effectively changing affiliation. Because the
effective date in this case is that of certification
following the election, dues prior to the
certification which have not yet been paid by the
School Board should be paid to the local and the
local should forward them to NHFT if its internal
relationship so requires since the HFT was still

an affiliate of NHFT. Dues since the date of
certification of affiliation change should also

be paid to the local treasurer and would be shared
with NHEA in accordance with the affiliation arrange-
ment between the local and NHEA, whatever that may
be. Therefore, the answer to question three in the
Declaratory Judgment action of the School Board is
answered. Question four, the effect of Appendix D,
has been answered in that the Appendix D is hereby
deemed reformed to that of the NHEA form and if that
results in substantive questions as to adminstration,
they should be the subject of negotiations between
the parties.

The requests for unfair labor practice findings are hereby denied. The
Declaratory Judgment actions of the parties have been answered herein and all
motions filed, those to consolidate the matters and by the Federation to
intervene, have been granted.

ORDER

{:) Consistent with the decision of the Board, the PELRB issues the following

orders:
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b)
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The Hinsdale School Board is ordered to pay all unpaid

dues deductions to the treasurer of the Hinsdale Federation
of Teachers. Further, in all matters after the date of
PELRB certification validating the change in affiliation,
the Hinsdale School Board is ordered to deal with the HFT
as an affiliate of NHEA during the period of the existing
contract and in negotiations for successor agreements,

if any.

The Hinsdale Federation of Teachers is declared to be
affiliated with the New Hampshire Education Association
from the date of the Board's certification of the change
in affiliation. Further, the Hinsdale Federation of
Teachers' treasurer is ordered to divide its dues received
from the Hinsdale School board between the New Hampshire
Federation of Teachers and the New Hampshire Education
Association consistent with this order.

The parties are ordered to interpret the Hinsdale
Federation of Teachers/Hinsdale Schocol Board contract as
amended and reformed consistent with this order.

Signed this 22nd day of Februarz,19§2-

Also present members Seymour Osman, Richard W. Roulx and Daniel Toomey.

Also

present, Board Counsel, Bradford E. Cook, Esq. and Executive Director, Evelyn

C. LeBrun.

Chairman Haseltine and Members Osman and Roulx voting in favor, Member
Toomey dissenting.





